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OIOEST: 
Agency a n n o u n c e d  a t r a n s f e r  of 
f u n c t i o n s  a n d  a d v i s e d  e m p l o y e e  t h a t ,  
if h e  d e c l i n e d  t o  move w i t h  his f u n c -  
t i o n ,  h e  c o u l d  r e s i g n  a n d  r e c e i v e  sever- 
a n c e  p a y .  A f t e r  t h e  e m p l o y e e  s u b m i t t e d  
h i s  r e s i g n a t i o n  b u t  b e f o r e  i ts  e f f e c t i v e  
d a t e ,  t h e  a g e n c y  c a n c e l e d  t h e  t r a n s f e r  
o f  f u n c t i o n s  a n d  a d v i s e d  t h e  e m p l o y e e  
t h a t  he  c o u l d  w i t h d r a w  h i s  r e s i g n a t i o n  
a n d  r e t a i n  h i s  p o s i t i o n .  We h o l d  t h a t  
t h e  e m p l o y e e  is n o t  e n t i t l e d  t o  r e c e i v e  
s e v e r a n c e  p a y  because h i s  r e s i g n a t i o n  

' 1  was v o l u n t a r y ,  h a v i n g  b e e n  e f f e c t e d  a f t e r  
t h e  t r a n s f e r  o f  f u n c t i o n s  was c a n c e l e d  
and  a f t e r  h e  was a f f o r d e d  t h e  o p t i o n  o f  
r e t a i n i n g  h i s  p o s i t i o n .  F u r t h e r m o r e ,  
a l t h o u g h  t h e  e m p l o y e e  may h a v e  acted i n  
r e l i a n c e  o n  t h e  t r a n s f e r - o f - f u n c t i o n  
n o t i c e ,  t h e  d o c t r i n e  of e q u i t a b l e  estoppel 
d o e s  n o t  a p p l y  h e r e .  

Mr. Thomas L. W i c k s t r o m ,  t h r o u g h  c o u n s e l ,  requests 
r e c o n s i d e r a t i o n  of our C l a i m s  G r o u p ' s  s e t t l e m e n t  Z - 2 8 5 4 6 8 7 ,  
o f  A p r i l  2 4 ,  1985,  d e n y i n g  h i s  c la im for s e v e r a n c e  pay. For 
t h e  r e a s o n s  s e t  f o r t h  below, w e  s u s t a i n  o u r  C l a i m s  Group's 
d e t e r m i n a t i o n .  

BACKGROUND 

M r .  Wickstrom was employed  by t h e  D e p a r t m e n t  o f  t h e  
Army i n  t h e  F i n a n c e  a n d  A c c o u n t i n g  O f f i c e  o f  t h e  S h a r p e  
Army Depot i n  L a t h r o p ,  C a l i E o r n i a .  By l e t t e r  d a t e d  March 9 ,  
1 9 8 4 ,  t h e  S h a r p e  p e r s o n n e l  o f f i c e  n o t i f i e d  h i m  t h a t  t h e  
d e p o t ' s  f i n a n c e  f u n c t i o n s  would  be t r a n s f e r r e d  t o  t h e  
S a c r a m e n t o  Army D e p o t  no  l a t e r  t h a n  October 1 ,  1984.  
P e r s o n n e l  o f f i c i a l s  a d v i s e d  Mr. W i c k s t r o m  t h a t  h e  c o u l d  
move w i t h  h i s  function to S a c r a m e n t o  a n d ,  i f  h e  d e c l i n e d  
ta t r a n s f e r ,  h e  c o u l d  r e s i g n  and  r e c e i v e  s e v e r a n c e  pay .  
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On May 7 ,  1 9 8 4 ,  Mr. Wickstrorn submitted written 
notice that he would be resigning effective June 8 ,  1984. 
Later in May, the Sharpe Army Depot decided to cancel the 
transfer of functions. The Sharpe personnel office noti- 
fied Mr, Wickstrom of the cancellation by letter dated 
June 4, 1984, and, in several counseling sessions, advised 
him that he could withdraw his resignation and retain his 
position at the Sharpe Army Depot. 
further advised Mr. Wickstrom that, if he still wished to 
resign, his resignation would be regarded as a voluntary 
separation and he would not be eligible for  severance pay. 

Personnel officials 

Tffective June 8 ,  1984,  Mr. Wickstrom resigned from 
the Sharpe Army Depot. 
ance pay on the basis that his resignation constituted a 
voluntary separation. Our Claims Group issued a settlement 
concurring with the Army's determination, and counsel for 
Yr. Wickstrom has requested that we reconsider that 
settlement. 

The Army denied his claim for sever- 

DISCUSSION 

The provisions of 5 U.S.C. S 5595 (1982) authorize 
severance pay for an employee who is "involuntarily" sepa- 
rated €or reasons other than misconduct, delinquency, or 
inefficiency after being employed for a continuous period 
of at least 12 months, Tmplementing regulations set forth 
in 5 C . F . R .  5 550 .706  ( 1 9 8 4 )  provide that separation by 
resignation may be considered "involuntary" in certain 
situations, one of which involves an employee who resigns 
under notice that he will be separated €or declining to 
accompany his activity to another commuting area. However, 
5 C . F . R .  4 550.701(b)(2) provides that: 

"This subpart [severance pay] does 
not apply to an employee who at the time 
of separation from the service, is offered 
and declines to accept an equivalent posi- 
tion in his agency in the same commuting 
area, including an agency to which the 
employee with his function is transferred 
in a transfer of functions between agencies. 
For purposes of this paragraph, an equivalent 
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p o s i t i o n  is a p o s i t i o n  of l i k e  s e n i o r i t y ,  
t e n u r e ,  a n d  pay o t h e r  t h a n  a r e t a i n e d  rate." 

I t  is clear u n d e r  t h e  a b o v e - q u o t e d  r e g u l a t i o n  t h a t  
s e v e r a n c e  p a y  may n o t  b e  allowed i f  a t r a n s f e r  o f  func- 
t i o n s  t a k e s  place a n d  a n  e m p l o y e e  is o f f e r e d  a n  e q u i v a l e n t  
p o s i t i o n  i n  t h e  same commut ing  a rea  b e f o r e  h i s  separat ion.  
A l t h o u g h  t h e  r e g u l a t i o n  d o e s  n o t  e x p r e s s l y  address t h e  
s i t u a t i o n  i n  w h i c h ,  as h e r e ,  a t r a n s f e r  of f u n c t i o n s  is 
c a n c e l e d  a n d  t h e  e m p l o y e e  i s  allowed to  r e t a i n  t h e  same 
p o s i t i o n  he  was h o l d i n g  when t h e  t r a n s f e r  was f i r s t  pro- 
p o s e d ,  w e  h a v e  h e l d  t h a t  there  is  n o  b a s i s  f o r  d i s t i n -  
g u i s h i n g  t h i s  s i t u a t i o n  f rom t h e  o n e  s p e c i f i c a l l y  c o v e r e d  
by  t h e  r e g u l a t i o n .  B a r r y  L. L e v i n e ,  B-206693, F e b r u a r y  1 ,  
1983. I n  b o t h  s i t u a t i o n s ,  a n  employee  is  a f f o r d e d  t h e  
o p t i o n  of c o n t i n u i n g  i n  s e r v i c e  ra ther  t h a n  s e p a r a t i n g ,  and  
t h i s  o p t i o n  r e n d e r s  h i s  s u b s e q u e n t  r e s i g n a t i o n  a v o l u n t a r y  - 
o n e .  See a l so  I v a n  O r t o n ,  e t  a l . ,  62 Comp. Gen. 1 7 1  (1983), 
i n  w h i c h  w e  h e l d  t h a t  5 C.F.R. § 550.701(5)(2) p r e c l u d e s  
s e v e r a n c e  p a y  i f  a p r o p o s e d  r e d u c t i o n  i n  f o r c e  is c a n c e l e d  
a n d  a n  e m p l o y e e  is  a l l o w e d  t o  r e t a i n  h i s  p o s i t i o n ,  b u t  h e  
n e v e r t h e l e s s  r e s i g n s .  

I n  t h i s  case, Mr. W i c k s t r o m  r e s i g n e d  a f t e r  t h e  p r o p o s e d  
t r a n s f e r  o f  f u n c t i o n s  was c a n c e l e d  a n d  h e  was a f f o r d e d  t h e  
o p t i o n  of r e t a i n i n g  h i s  p o s i t i o n  a t  t h e  S h a r p e  Army Depot. 
S i n c e  M r .  Wickstrom chose not to  a c c e p t  t h e  Army 's  o f f e r  of 
c o n t i n u e d  employmen t ,  h i s  s e p a r a t i o n  was v o l u n t a r y  a n d  h e  is 
n o t  e l i g i b l e  f o r  s e v e r a n c e  pay  u n d e r  5 U.S.C. S 5595. 

M r .  W i c k s t r o m ' s  c o u n s e l ,  however ,  m a i n t a i n s  t h a t  t h e  
Governmen t  is  e s t o p p e d  from d e n y i n g  s e v e r a n c e  pay  because 
Mr. W i c k s t r o m  r e l i e d  to  h i s  d e t r i m e n t  o n  t h e  t r a n s f e r - o f -  
f u n c t i o n  no t i ce  i s s u e d  by t h e  S h a r p e  Arny  Depo t .  I n  t h i s  
r e g a r d ,  Mr. Wickstrom's c o u n s e l  h a s  s u b m i t t e d  documen ta -  
t i o n  i n d i c a t i n g  t h a t ,  s h o r t l y  b e f o r e  t h e  t r a n s f e r  of func -  
t i o n s  was c a n c e l e d ,  M r .  W i c k s t r o m  p r o v i d e d  h i s  l a n d l o r d  
w i t h  30 d a y s '  n o t i c e  t h a t  h e  would  b e  v a c a t i n g  h i s  a p a r t -  
ment  i n  C a l i f o r n i a  i n  o r d e r  t o  move t o  P o r t l a n d ,  Oregon. 

I t  is n o t  apparent  t h a t  t h e  e l e m e n t s  of e s t o p p e l  
a r e  p r e s e n t  in t h i s  case.  I n  any e v e n t ,  t h e  d o c t r i n e  of 
e q u i t 3 b l e  e s t o p p e l  i n v o k e d  by Yr. W i c k s t r o m ' s  c o u n s e l  is  a 
p r i n c i p l e  o f  c o n t r a c t  13w, and  does n o t  a p p l y  i n  t h e  context  
o f  F e d e r a l  employmen t .  Secause t h e  F e d e r a l  G o v e r n m e n t ' s  
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r e l a t i o n s h i p  w i t h  i t s  employees  is a p p o i n t i v e  r a t h e r  t h a n  
c o n t r a c t u a l ,  employees  are  e n t i t l e d  o n l y  those b e n e f i t s  
w h i c h  are c o n f e r r e d  by s t a t u t e  or r e q u l a t i o n .  See O r t o n ,  
c i ted  above ;  and  William J .  E l d e r  and S t e p h e n  M. Owen, 
56 Cornp. Gen. 8 5  ( 1 9 7 6 ) .  

A c c o r d i n g l y ,  for t h e  r e a s o n s  s ta ted  above ,  we deny 
Mr. W i c k s t r o m ' s  claim f o r  s e v e r a n c e  pay  and s u s t a i n  o u r  
Claims G r o u p ' s  s e t t l e m e n t .  

Comptrollev Gqheral 
of t h e  U n i t e d  S t a t e s  
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